
           
  

March 18, 2008 
Missouri Department of Natural Resources 
Division of Environmental Quality 
Water Protection Program 
Attn: Phil Schroeder 
P.O. Box 176 
Jefferson City, MO 65102 
 
 

Re:   Proposed Missouri Antidegradation Rule and Implementation Procedure, 
April 20, 2007 

 
Dear Mr. Schroeder: 
 
This letter contains the comments of the Missouri Water Sentinels of the Sierra Club (“Sierra 
Club”) and the Environmental Law & Policy Center (“ELPC”) on the Missouri Antidegradation 
Rule and Implementation Procedure, April 20, 2007 published by the Missouri Department of 
Natural Resources and proposed to be incorporated by reference into the Missouri Water Quality 
Standards at 10 CSR 20-7.031, as published in the Missouri Register on January 16, 2008.  
 
Sierra Club and ELPC value this opportunity to comment on these important procedures as we 
have numerous members who use Missouri rivers, lakes and streams for various personal, 
professional and recreational purposes including for drinking water, providing tourism services, 
fishing, swimming, canoeing and kayaking, and nature study. Our members desire 
antidegradation implementation procedures that meet the requirements of the Clean Water Act 
because they would be injured by any degradation of Missouri waters that harms the existing 
uses of those waters or that unnecessarily degrades the quality of any Missouri water body. 
 
Sierra Club and ELPC fully support the comments and recommendations regarding the proposed 
implementation procedures made by the Missouri Coalition for the Environment (“MCE”). Also, 
Sierra Club and ELPC have commented on past drafts of the proposed implementation 
procedures and continue to believe that comments made on those earlier drafts, including the 
comment letter dated 1/8/07, should be incorporated into the final rules and procedures. 
 
We appreciate the efforts of the Missouri Department of Natural Resources (“MDNR”) and the 
Missouri Antidegradation Implementation Procedures Advisory Group over the last two years to 
develop antidegradation implementation procedures that, on balance, go a long way towards 
protecting Missouri waters and satisfying the requirements of the Clean Water Act. However, as 
is often the case when the goal is reaching consensus among many different stakeholders, the 
April 20, 2007 document contains some vague language that creates some uncertainty as to how 



the Department intends to implement several provisions. In several cases, language contained in 
the procedures is capable of being construed in a manner that would cause the rules to be 
inconsistent with the Clean Water Act or that would require U.S. EPA to assume responsibility 
for directly administering the NPDES program in Missouri. These comments identify these areas 
and request clarification as to how the Department intends to interpret and implement these 
provisions. 
 
We cannot stress enough the importance of the Department providing detailed written responses 
to these questions so that all parties are able to plan their activities with certainty and so that U.S. 
EPA has an adequate record for its review of the proposed antidegradation implementation 
procedures under 33 U.S.C. § 1313(c)(3). EPA’s minimum public participation procedures for 
the revision of water quality standards require states to provide specific responses to public 
comments, which are then made part of the record for EPA’s evaluation. (See 40 CFR Part 25). 
One of the objectives of these requirements is “[t]o assure that government action is as 
responsive as possible to public concerns.” (40 CFR § 25.3). Further, it is imperative that the 
Department not adopt procedures that will lead to unnecessary controversy in the future and that 
U.S. EPA not be asked to approve procedures that could be construed or implemented in a 
manner that is inconsistent with the Clean Water Act. Moreover, such clarity is also necessary to 
allow EPA to draft properly its decision document regarding the procedures which will have to 
address these issues.   
 
Our specific questions and request for responses are as follows: 
 

1) Clarify how Missouri’s antidegradation policy will be implemented for facilities that 
apply for a permit prior to the effective date of the proposed antidegradation 
implementation procedures. 

 
The proposed April 20, 2007 implementation procedures (“Proposed Procedures”) state that: 
 

The department will not require an antidegradation review for any proposed new 
or expanded discharge for which an entity submits an application for a 
construction or an operating permit prior to the effective date of these 
procedures. 

 
Proposed Procedures p. 34. This language can be interpreted to state that MDNR will not require 
compliance with Missouri’s existing antidegradation policy at 10 CSR § 20-7.031(2). The 
existing antidegradation policy, which applies to “all waters of the state,” allows water quality to 
be lowered only if the state finds that lowered water quality is “necessary to allow important 
economic and social development in the geographical area in which the waters are located.” Id.  
 
As Phil Schroeder explained during the April 20, 2007 Clean Water Commission hearing: 
 

I want to remind the Commission that this document that we're presenting to you 
today doesn't create new rules. It -- what it's intended to do is implement a current 
rule. That current rule requires that the State of Missouri in its review of permit 
applications review the necessity for a discharge first; then review the social and 
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economic importance of the activities that are causing the discharge. Those 
requirements are already existing in our State Rule. And, what we need to do in 
terms of adopting this document is understand the procedure by which we can do 
that. I just wanted to make sure that's clear to the Commissioners. 

 
4/20/07 Hearing Transcript p. 14.  
 
Clearly, EPA could not approve implementation procedures that sought to relieve 
dischargers from the existing antidegradation requirements of state and federal law. Thus, 
refusal by MDNR to enforce its current requirements would require U.S. EPA to 
withdraw NPDES program approval under 40 CFR § 123.63. Perhaps, the quoted 
language from the 4/20/07 Proposed Procedures is intended only for the limited purpose 
of highlighting that the specific method of implementation laid out in the Proposed 
Procedures need not apply to permit applications already in the pipeline, but that those 
applicants must, nonetheless, still comply with Missouri’s existing antidegradation 
policy. On the other hand, if DNR intends, instead, to grant permits without applying  the 
existing antidegradation policy so long as the applicant applied prior to  the effective date 
of these new implementation procedures, then EPA must object to the proposed 
procedures, every permit that is issued for a new or increased discharge without the 
antidegradation review required by 10 CSR § 20-7.031 and 40 CFR § 131.12 will be 
subject to challenge, and repeated issuance of such permits would require withdrawal of 
MDNR permitting authority. 
 
This does not answer the question of what procedures these “pre-effective-date” 
applicants and MDNR should follow in order to comply with Missouri’s existing policy. 
One option is simply to not accept permit applications until the procedures are adopted. 
Another option is to follow the implementation procedures described in the 4/20/07 
Proposed Procedures while construing them in a way to comply with the CWA. 
Compliance with such procedures would presumably demonstrate compliance with the 
underlying state and federal policies. If applicants choose not to follow the Proposed 
Procedures, however, then DNR should ensure that an alternative procedure is used that 
provides an equivalent level of protection to Missouri waters.  
 
Federal regulations require states to “adopt a statewide antidegradation policy and 
identify the methods for implementing such policy.” 40 CFR § 131.12(a). EPA cannot 
approve a state program unless the state’s water quality standards submission is 
consistent with Section 131.12. (See 40 CFR § 131.6(d)) Therefore, EPA cannot approve 
Missouri’s proposed antidegradation implementation procedures unless DNR clarifies 
that they will require all applicants for new and expanded discharges to comply with 
Missouri’s antidegradation policy, including the requirement that such applicants 
demonstrate that existing uses will be fully protected and that any lowered water quality 
is actually necessary. 
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Responses Needed 
 
We request further clarification as to how DNR intends to implement Missouri’s existing 
antidegradation policy 10 CSR 20-7.031(2) for applicants that apply for permits prior to 
the effective date of the 4/20/07 Proposed Procedures.Further, DNR must make clear that 
no permits will be granted that do not comply with the state and federal requirements 
that new pollution only be allowed that is necessary to accommodate important social or 
economic development.   
 

2) Clarify how DNR will apply antidegradation requirements to discharges 
authorized by general permits.  

 
The relationship between antidegradation requirements and general permits was the subject of 
extensive discussion during the workshop process. Following this thorough stakeholder 
discussion, and in response to detailed stakeholder comments requesting greater clarity regarding 
general permits (see EPA 2/15/07 comments p. E-8; Sierra Club 1/8/07 comments pp. 7-9, MCE 
12/22/06 comments pp. 4-5), DNR included several criteria in the draft procedures to “ensur[e] 
that general permits are issued in accordance with the antidegradation rule.”1 (See Jan. 29, 2007 
Draft Procedures p. 44). However, at the request of the discharging community, the Commission 
decided to drop all of these criteria from the proposed rule. (Compare 4/20/07 Proposed 
Procedures p. 36 with 1/29/07 Draft Procedures p. 44).  
 
During the April 20, 2007 Commission Hearing, a DNR representative expressed concern that 
dropping the criteria would leave EPA and the public without any guidance as to how general 
permits would be reviewed to meet the “intent and needs and requirements” of the 
Antidegradation Procedure: 
 

[T]he reason we put [the criteria] in there [was] to provide assurance that we’re 
not just going to gloss over that issue …Without [the criteria] in there, there’s 
really not much to state it other than we’ll address it when the time comes and I’m 
not sure that that’s sufficient to be able to reassure those that we’re going to do 
that job in some structured way. 

 
4/20/07 Hearing Transcript pp. 51-52 (statement of Phil Schroeder).  We agree with DNR. 
Dropping the criteria has left dischargers, EPA and the public without any guidance as to how 
                                                 
1 The general permit criteria were as follows: (1) During the creation of a new general permit template, or renewal of 
an existing general permit template, the department shall ensure that the terms of the general permit are based on all 
applicable requirements including an alternatives analysis and a determination of the socio-economic importance of 
the discharging activity. (2) All waters receiving discharge from facilities with general permits shall receive Tier 2 
protection for all POCs reasonably expected in the ranges or types of discharge covered by the permit. (3) Where the 
use of a general permit is likely to result in significant degradation, the department will require permit conditions 
during template renewal to minimize the degradation, or will require an individual permit that requires an 
antidegradation review prior to issuance.  Limitations shall be placed in general permits to assure that discharges 
limit degradation to the amount calculated by the antidegradation review.  For example, if degradation was 
calculated to result in a 20 percent reduction of a water’s available assimilative capacity, the general permit should 
be written to control degradation to that amount. (4) General permit conditions shall be based on an alternatives 
analysis as described in Section II.B of this document and shall include effluent limits, best management practices 
and monitoring requirements sufficient to ensure that permittee uses the preferred alternative in controlling POCs. 
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antidegradation requirements will be applied to discharges authorized by general permits. We are 
pleased that the Proposed Procedures require a site-specific or individual § 401 certification for 
any discharges to Outstanding State or National Resource Waters. (Proposed Procedure p. 35). 
DNR also apparently understands that general permits must “ensure that the degradation remains 
insignificant in each and every case”  in order to be consistent with antideg. 4/20/07 Hearing 
Transcript p. 53; see also Ohio Valley Environmental Coalition v. Horinko, 279 F. Supp. 732, 
760-61 (S.D. W. Va. 2003); 40 CFR 131.12(a); United States EPA Region VIII Guidance: 
Antidegradation Implementation (1993); United States EPA Water Quality Standards Handbook, 
Second Edition (1994), Section 4.5, pp. 4-7. What is missing from the Proposed Procedures, 
however, is any description of the process and criteria DNR will use to ensure these requirements 
are satisfied.  
 
Responses Needed 
 
Accordingly, DNR must clarify in its response to comments how it intends to ensure that General 
Permits will not be used in situations that could lead to significant degradation on an individual 
or cumulative basis. At a minimum, the Department’s response should indicate: 

1) How the Department will consider antidegradation requirements, including alternatives 
analysis and socioeconomic considerations, when reviewing and approving general 
permit templates; 

2) How the Department intends to ensure that the continued use of existing general permits 
will not lead to significant degradation prior to the expiration of the general permit 
template; 

3) How the Department will ensure that individual permits (and associated antidegradation 
reviews) will be required for any activity that poses a risk of causing significant 
degradation; 

4) How the Department will ensure that general permits are not used in circumstances in 
which degradation could occur to sensitive waters of biological significance, including 
waters providing habitat for rare or endangered species; 

5) How the Department intends to account for cumulative impacts to water quality caused 
by the total amount of discharges authorized by general permits over time; 

6) How the Department will ensure that the total impact of activities authorized by general 
permit (including both point and non-point source components of that activity) will be de 
minimis.2   

 

                                                 
2 The fact that activities resulting in only non-point pollution need not apply for a federal discharge permit does not 
mean that the non-point component of permitted point source activities is outside of antidegradation review. See 
EPA Water Quality Standards Handbook (ch. 4, p.6) and Ohio Valley Environmental Coalition, 279 F. Supp. 2d at 
763 (recognizing that antidegradation sometimes requires that the grant of a point source discharge permit be 
conditioned on implementation of controls on non-point pollution related to the point source activity). For example, 
the operation of CAFOs may result in both point source and non-point pollution. Thus, general CAFO permits must 
be designed to ensure that the total amount of pollution that will be created by the facility, both point and non-point, 
will be de minimis in order to satisfy the antidegradation policy.  
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3) Clarify how DNR will implement Tier 2 antidegradation protection for pollutants 
(most notably sediment and nutrients) for which there are no numeric criteria.  

 
The Proposed Procedures require an antidegradation review for any proposed significant increase 
in the ambient water quality concentration of a Pollutant of Concern (“POC”). (Proposed 
Procedures p. 15). “Pollutant of Concern” is defined broadly as:  
 

Discharged pollutants, or pollutants proposed for discharge that affect beneficial 
use(s) in waters of the state. POCs include pollutants that create conditions 
unfavorable to beneficial uses in the water body receiving the discharge or 
proposed to receive the discharge. For example, where pH, temperature, and 
dissolved oxygen are in noncompliance with applicable numeric criteria.  

 
Proposed Procedures p. 7.  
 
Clearly, some pollutants that currently lack numeric criteria (such as nutrients and sediment) can 
create “conditions unfavorable to beneficial uses” in receiving waters. Our comments on an 
earlier version of this rule contain extensive discussion of the environmental and human health 
problems caused by excessive nutrient loadings. (See Comments of Sierra Club and ELPC dated 
1/8/07). Thus, we are pleased that DNR is “certain” that the proposed antidegradation 
implementation procedures apply to “nutrients and sediments and other pollutants that do not 
have numeric criteria” as long as those pollutants have “the potential to affect beneficial use.” 
4/20/07 Hearing Transcript pp. 18-19.   
 
We are somewhat concerned, however, that the Department has not clearly explained how it will 
apply Tier 2 protections to such pollutants, especially because the Department’s proposed 
approach for determining the significance of degradation is closely tied to engineering 
calculations that appear to assume that a numeric water quality criterion is available. (See, e.g., 
Proposed Procedures p. 22).3 Pollutants subject to narrative criteria only do not lend themselves 
well to this type of precise calculation. Therefore, it may not be possible to calculate a precise 
significance threshold for such pollutants in all cases. However, we understand that DNR still 
intends to apply Tier 2 antidegradation protections to nutrients, sediment and other pollutants 
lacking numeric criteria even if a precise, numeric assimilative capacity cannot be quantified in 
each and every case. Such review will ensure that increased loadings of nutrients and sediments 
in Missouri waters are “necessary to allow important economic and social development in the 
geographical area in which the waters are located,” in accordance with state and federal law. If 
this is not the case, we expect the Department to clarify its intent for the record.4 

                                                 
3 DNR uses the following equation on p. 22 to determine the “facility assimilative capacity” (FAC) of a waterbody 
in order to then determine whether the proposed new loading will be “significant.”   
 
FAC = [WQC * (Qs+Qd) – Cs*Qs] * CF  
 
The equation uses a variable for water quality criterion (WQC) that must be expressed as a numeric concentration 
(e.g. mg/l).  This equation cannot be used for pollutants that lack a numeric water quality criterion.  
 
4 As we explained in our earlier comments, there is nothing in either the state or federal antidegradation policy 
requiring DNR to determine a “significance threshold” for each and every proposed discharge.  Especially in the 
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Response Needed 
 
Please clarify that in all cases in which phosphorus, nitrogen or other pollutants for which there 
are no numeric criteria that may be contained in the proposed loading that the DNR will either 
determine in the record that loading will not be significant or require an analysis of whether the 
loading is necessary to accommodate important social or economic development.    
 

4) Clarify how DNR will determine whether an alternative is cost effective and 
reasonable.  

 
Pages 24-28 of the Proposed Procedures set out a general framework to assist applicants and 
DNR perform alternatives analyses under Tier 2 review to select a “preferred” alternative that 
represents the least-degrading alternative that is practicable, economically efficient and 
affordable. See Proposed Procedures at pp. 24-28. 
 
Although we agree that an alternative is not “reasonable” if it would require very significant 
additional costs to achieve a minimal reduction in overall pollution, we are concerned that some 
of the discussion under the “economic efficiency” factor in the Proposed Procedures could be 
misinterpreted in a manner that would not be consistent with EPA guidance and the goals of Tier 
2 protection.  
 
Specifically, we want to ensure that the 120% “non-binding rule-of-thumb” will not be used to 
eliminate alternatives that would otherwise result in a substantial improvement in overall water 
quality. We take issue with the statement in the Proposed Procedures that, in general, the 120% 
figure “represents the point beyond which increasing costs yield less proportional increases in 
water quality.” (p. 26) There is no evidence in the record to support this statement. The level at 
which increasing costs will “yield less proportional increases” in water quality will vary in each 
individual case and cannot be reduced to such a broad generalization.  
 
We understand that the 120% figure is intended only as nonbinding guidance and that DNR will 
evaluate alternatives of greater cost on their own merits rather than eliminating them from further 
consideration. Thus, if an alternative costing more than 120% of the base cost would yield a 
corresponding significant improvement in the overall level of pollution, we understand that this 
alternative would be considered economically efficient under the Proposed Procedures. If this is 
not DNR’s understanding of the Proposed Procedures, we expect DNR to clarify its intent for the 
record.  
 
 
 
 
 
 
 

                                                                                                                                                             
case of pollutants lacking numeric criteria, the paperwork and controversies that will develop in determining 
significance will likely prove to be more trouble than simply evaluating the discharge on its merits under the Tier 2 
standards of “necessity” and “importance.”  
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Responses Needed 
 
Please clarify: 
 
That the rules will not be construed to allow permits for increased loadings of pollutants to be 
issued merely based on a showing that pollution avoidance or minimization exceeds an arbitrary 
cost threshold.  
 
That the Department will examine both the treatment costs and the corresponding level of water 
quality improvements when determining whether an alternative is “cost effective” and that the 
rules will require implementation of all affordable pollution avoidance or minimization 
measures that will yield significant pollution reductions. 
  
 

5) Clarify how DNR intends to implement Tier 1 protections.  
 

a) Pollutants that “qualif y” for Tier 1 protection. 
 
Tier 1 protection is the minimum level of protection that applies to all proposed new or increased 
loadings in all surface waters of the state. (See definition of “Tier 1 Review” at p. 8 of the 
Proposed Procedures). This level of protection prohibits any lowering of water quality that would 
affect existing uses or otherwise lead to a violation of water quality criteria. Id. We are 
concerned that some of the language in the Proposed Procedures could lead a discharger to 
assume that additional pollution may be allowed in cases where only Tier 1 protections apply, 
when in fact it would not.  
 
For example, the Proposed Procedures state that “Tier 1 reviews allow pollutants to be 
discharged in accordance with the WQS without performing the alternatives analysis, reviewing 
the implementation of nonpoint source controls, or determining social and economic importance 
….” (p. 13) While this is technically true, it is misleading because some may interpret this to 
suggest that Tier 1 provides a less rigorous level of protection. In reality, if Tier 2 protections do 
not apply for a given pollutant (because the waterbody is already “at, near or violating” the water 
quality criteria for that pollutant), then Tier 1 protections will prevent new loadings of that 
pollutant in almost all cases. This is because any new loadings that would lower the water quality 
for a pollutant already “at” or “near” the relevant water quality criteria will, by definition, “cause 
or contribute” to a violation of water quality standards. This would violate Tier 1 as well as 40 
CFR 122.44(d) (effluent limits must be set at a level that will not “cause or contribute” to a 
violation of water quality standards).  In the absence of a proper and enforceable trading program 
or approved TMDL designed to assure compliance with the applicable water quality standard, 
the only conceivable situation where an increased loading of such a pollutant might survive Tier 
1 review is where the discharger would meet water quality criteria at the end of the pipe.  
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Response Needed 
 
Please clarify that new and expanded discharges typically will not be allowed when a given 
pollutant “qualif[ies] for a Tier 1 review” as described at the bottom of p. 13. If, instead, DNR 
understands Tier 1 protections to generally allow new or expanded discharges where existing 
water quality is already “at, near or violating WQS” (p. 13) then we expect DNR to clarify its 
intent for the record and explain how this is  consistent with Missouri and federal law.  
 

b) Protection of existing uses that cannot be tied to violations of water quality 
criteria. 

 
Federal guidance is clear that “[n]o activity is allowable under the antidegradation policy which 
would partially or completely eliminate any existing use whether or not that use is designated in 
a State’s water quality standards.”5 “Water quality should be such that it results in no mortality 
and no significant growth or reproductive impairment of resident species.” Id. “Any lowering of 
water quality below this full level of protection is not allowed.” Id. 
 
The Proposed Procedures are very vague regarding how the Department intends to review 
potential impacts to existing uses that are not tied to violations of water quality criteria, such as 
impacts caused by hydrologic modification or habitat destruction. We assume that the 
Department intends the procedures to comply with federal law by denying authorization for 
activities that would impact an existing use of the receiving water.  
 
Response Needed 
 
Please clarify how this review will take place to ensure that all existing uses of receiving waters 
are fully protected by the Department’s Tier 1 implementation procedures, whether or not such 
uses are designated in the State’s water quality standards.  
 
Additional Comments and Requests for Clarification 
 
Determining the “importance” of social and economic development – The Proposed 
Procedures discuss several factors that the applicant and Department are to consider in 
determining whether the social and economic development resulting from a proposed activity is 
“important” as required by Tier 2 review. (pp. 29-30) Importantly, the Procedures point out that 
predicted social and economic benefits, such as “increasing production” and “increasing the 
community tax base,” should be balanced against the socioeconomic trade-offs resulting from 
the proposed activity, such as “impacting fishing, recreation and tourism industries” and 
“reserving assimilative capacity for future industry and development.” Clearly, socioeconomic 
development cannot be said to be “important” if the potential economic benefits of the project 
are outweighed by the overall costs to society of allowing additional pollution to the water.6 

                                                 
5 U.S. EPA Office of Water, “Questions and Answers on Antidegradation” p. 3 (1985) (available as attachment to 
EPA’s Water Quality Standards Handbook, 2d ed. http://www.epa.gov/waterscience/standards/handbook).  
6 This principle is recognized in other state rules and EPA guidance, including the Region 8 Antidegradation 
Guidance, p. 21 (The inquiry should “weigh the applicant’s demonstration against counterbalancing socioeconomic 
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Therefore, please clarify that DNR will consider the overall impact of a proposed activity on a 
community and will not consider projected socioeconomic development to be “important” if the 
predicted benefits of the proposed activity are outweighed by the foreseeable socioeconomic 
tradeoffs resulting from lost assimilative capacity and increased pollution.  
 
Public participation – In order to facilitate efficient and informed decisionmaking, please 
confirm that DNR will accept information relevant to the Department’s antidegradation 
determination at any point in the antidegradation review process and not only after DNR has 
issued a preliminary determination.  
 
Also, please clarify how DNR intends to inform the public of the initiation of an antidegradation 
review, so that members of the public can provide relevant information to help inform the 
Department’s decision. Although the Proposed Procedures describe public notification via 
publication in a “qualified newspaper” (p. 32), we submit that there is broader interest in 
proposals to lower water quality among the public than merely in the immediate vicinity of the 
discharge. Therefore, we would also request that the Department provide public notice on a 
designated antidegradation notice page on the Department’s website.  
 
401 certifications – Although it is acceptable to rely on the information generated by the U.S. 
Army Corps of Engineers’ § 404(b) determination to help inform the State’s antidegradation 
review, we presume that Missouri does not intend to fully abdicate its responsibility by 
rubberstamping the Corps’ analysis rather than conducting its own independent antidegradation 
review. Please confirm that DNR intends to make an independent judgment in making 401 
certifications. If this is not the case, please clarify whether it intends to abdicate its authority for 
the record.  
 
Unclassified waters – EPA comments on an earlier draft of the Proposed Procedures directed 
DNR to clarify how the antidegradation process would be implemented for unclassified waters. 
(EPA Comments dated 2/16/07 p. E-2). The latest version of the Proposed Procedures 
unambiguously states that “All waters of the state are subject to the Missouri Antidegradation 
Rule and Implementation Procedure.” (p. 10). Please confirm, therefore, that any proposal to 
lower water quality in an unclassified water will be fully justified as “necessary to accommodate 
important social and economic development” as required by state and federal law. If this is not 
the case, then we expect DNR to clarify its intent for the record.  
 
Permit renewals – The Proposed Procedures state that existing facilities that are applying for 
renewals with no new or expanded discharge will not trigger antidegradation review. (p. 16) 
Although we generally agree that antidegradation requirements apply only in cases of new or 
increased discharges, a rigid interpretation of this language could unintentionally grandfather 
levels of pollution that have never undergone antidegradation review and therefore have never 
been demonstrated to be “necessary.” Please confirm that DNR intends to apply this exception 
only to facilities that have previously undergone an antidegradation review consistent with these 
Proposed Procedures. If this is not the case, we request that DNR clarify its intent for the record.  
 

                                                                                                                                                             
costs associated with the proposed activity, such as projected negative socio-economic effects on the community and 
projected environmental effects.”).  
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Treatment byproducts of CSOs and SSOs – The Proposed Procedures exempt “treatment 
byproducts” of CSOs and SSOs from antidegradation review. (p. 16) As noted previously by 
EPA, the technical basis for this exemption is not clear and the exclusion appears to be 
“inconsistent with the State’s antidegradation policy.” (EPA Comments dated 2/16/07 p. E-5) 
EPA cannot properly approve the prodeures with these exemptions and we are surprised that this 
exemption was not eliminated or clarified in response to EPA’s comments. Please delete this 
exemption language or in your response to these comments clarify that this language will not be 
construed to exempt treatment byproducts from antidegradation review. 
 
Water quality trading – The Proposed Procedures indicate that a discharger may be able to 
demonstrate that a proposed activity will not cause significant degradation based on a proposed 
watershed-based trading scheme that has been agreed to by the project applicant. (p. 16) 
Although Missouri does not current have a watershed-based trading program in place, please 
confirm that in order to be recognized, any proposal would need to be based on concrete and 
enforceable offsets in the same watershed as the proposed activity.  
 
Existing Water Quality (EWQ) tracking – The Proposed Procedures indicate that “finalization 
of a statewide water segment delineation and EWQ tracking system may require years to 
complete.” (p. 17) If this is the case, please clarify how DNR intends to monitor and track 
degradation for the purposes of determining cumulative impacts until such a system is finalized.  
 
 
 
We thank you for your consideration and detailed responses to these comments. 
 
 
        Respectfully submitted, 
 

         
        Brad Klein 
        ELPC, Staff Attorney 
 
        /s/ Ken Midkiff   
        Chair,   

Missouri Clean Water Campaign  
Sierra Club Water Sentinels 
 
/s/ Scott Dye    
National Program Director,  
Sierra Club Water Sentinels 

 
 
cc:  John Delashmit, U.S. EPA Region VII Rebecca Landewe, U.S. EPA Region VII
 Pete Ford, U.S. EPA Office of General Counsel 
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